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SECOND SECTION
CASE OF MARPA ZEELAND B.V. AND METAL WELDING B.V. v. THE NETHERLANDS
(Application no. 46300/99)

JUDGMENT

STRASBOURG

9 November 2004

This judgment will become final in the circumstances set out in Article 44 § 2 of the Convention. It may be subject to editorial revision.

In the case of Marpa Zeeland B.V. and Metal Welding B.V. v. the Netherlands,

The European Court of Human Rights (Second Section), sitting as a Chamber composed of:


Mr
J.-P. Costa, President,

Mr
A.B. Baka,

Mr
L. Loucaides,

Mr
K. Jungwiert,

Mr
V. Butkevych,

Mrs
W. Thomassen,

Mr
M. Ugrekhelidze, judges,
and Mr T.L. Early, Deputy Section Registrar,

Having deliberated in private on 6 April 2004 and 19 October 2004,

Delivers the following judgment, which was adopted on the last‑mentioned date:

PROCEDURE

1.  The case originated in an application (no. 46300/99) against the Kingdom of the Netherlands lodged with the European Commission of Human Rights (“the Commission”) under former Article 25 of the Convention for the Protection of Human Rights and Fundamental Freedoms (“the Convention”) by Marpa Zeeland B.V. and Metal Welding B.V., limited liability companies with legal personality under Netherlands law (besloten vennootschappen), (“the applicant companies”), on 27 October 1998.
2.  The applicant companies were represented by Mr J.C.M. Nuijten, a lawyer practising in Bergen op Zoom. The Netherlands Government (“the Government”) were represented by their Agent, Ms J. Schukking, of the Netherlands Ministry of Foreign Affairs.

3.  The applicant companies complained of a lack of fairness, as well as of the length, of criminal proceedings against them.
4.  The application was transmitted to the Court on 1 November 1998, when Protocol No. 11 to the Convention came into force (Article 5 § 2 of Protocol No. 11).
5.  The application was allocated to the Second Section of the Court (Rule 52 § 1 of the Rules of Court). Within that Section, the Chamber that would consider the case (Article 27 § 1 of the Convention) was constituted as provided in Rule 26 § 1. 

6.  By a decision of 6 April 2004, the Court declared the application partly admissible.
7.  The applicant companies and the Government each filed observations on the merits (Rule 59 § 1).

THE FACTS

I.  THE CIRCUMSTANCES OF THE CASE

8.  The applicant companies are limited liability companies established under the law of the Netherlands. They have their registered office in Kwadendamme.
9.  At some stage in 1989, officials of the Fiscal Intelligence and Information Service (Fiscale Inlichtingen- en Opsporingsdienst, “FIOD”) instituted an investigation into the applicant companies as well as into their director, Mr Wouterse, on suspicion of forgery (valsheid in geschrifte) and tax fraud. On 29 October 1990 the FIOD searched the premises of the applicant companies and seized documents and items belonging to the companies. That same day Mr Wouterse was interviewed. The FIOD's investigation was concluded on 7 August 1991. The official report of the investigation was completed on 17 August 1991. Twenty-one witnesses were heard during the investigation.

10.  In April 1992 the scope for an out-of-court settlement in the cases of the applicant companies and Mr Wouterse was explored. By letter of 24 April 1992 counsel for the applicant companies and Mr Wouterse asked the Public Prosecutor to allow them a period of three weeks in which to consider the question whether to request a preliminary judicial investigation (gerechtelijk vooronderzoek) so that witnesses could be heard by the FIOD or by the investigating judge (rechter-commissaris). On 28 July 1992 the applicant companies and Mr Wouterse requested a preliminary judicial investigation, which was then applied for on 4 August 1992.

11.  On 28 October 1992 the investigating judge sent a number of official reports of witness hearings to counsel for the applicant companies, asking him what witnesses remained to be heard. On 10 November 1992 the investigating judge informed counsel that he had heard extensive testimony from a large number of witnesses and that in doing so he had given counsel the benefit of the doubt “with regard to the question of whether hearing these witnesses was necessary to the preliminary judicial investigation”. As to five new witnesses that counsel had put forward, he stated that counsel should provide detailed reasons why it was necessary to the preliminary judicial investigation for them to be heard.

12.  The preliminary judicial investigation into the applicant companies was concluded on 9 February 1993.

13.  The applicant companies and Mr Wouterse submitted a request to the investigating judge on 16 February 1993 to reopen the preliminary judicial investigation because they still had five witnesses they wished to be heard. The investigating judge rejected this request by decision of 19 February 1993. The reason he gave was that the applicant companies and Mr Wouterse had not demonstrated that hearing the five persons was in the interests of the investigation. The investigating judge also took the view that the defence would not by any reasonable standards be prejudiced as a result of the fact that these five persons had not been heard.

14.  On 25 August 1993 the preliminary judicial investigation into the applicant companies was closed. Notice of closure was served on 3 September 1993. On 5 October 1993 notification of further proceedings against the applicant companies was sent to counsel.

15.  On 29 December 1993 notices of summons and accusation were served on Mr Wouterse. The cases against the applicant companies and Mr Wouterse were dealt with at the same sitting but were not joined.

16.  Following a hearing on 20 January 1994, the Middelburg Regional Court (arrondissementsrechtbank) convicted the applicant companies and Mr Wouterse on 3 February 1994. It imposed fines of 600,000 Netherlands guilders (“NLG”; 272,000 euros – “EUR”) and NLG 1,000,000 (EUR 454,000) respectively on the applicant companies, and sentenced Mr Wouterse to two years' imprisonment.

17.  Both the applicant companies and Mr Wouterse lodged appeals with the Court of Appeal (gerechtshof) of The Hague on 9 February 1994, followed the next day by the Public Prosecutions Department (openbaar ministerie). A first hearing in all three cases took place on 28 June 1995. Prior to the second hearing, scheduled for 4 December 1995, the Advocate General (advocaat-generaal) to the Court of Appeal initiated negotiations with counsel for the applicant companies and Mr Wouterse aimed at the withdrawal of the appeals. In a letter of 2 November 1995, counsel wrote as follows to the Advocate General:

“Mr Wouterse is in principle willing to accept that the judgments of the Middelburg Regional Court in the criminal proceedings against [the applicant companies] become final and conclusive. However, my client is only prepared to withdraw the appeals if the Public Prosecutions Department explicitly abandon the execution of those judgments and if the tax authorities also forgo the implementation of further measures of collection in respect of [the applicant companies] and/or Mr Wouterse personally. As regards the tax proceedings which are currently still pending as well as potential future fiscal and/or civil proceedings, the tax authorities and the Public Prosecutions Department should already at the present time undertake to waive their right to invoke the formal force of law of these judgments and/or their contents. ...”

In reply, the Advocate General wrote on 9 November 1995:

“I suggested withdrawing the appeals in the cases of [the applicant companies] for practical reasons since you still have not provided me with any clarification of the structure of the legal persons, and in particular of the fact that there was no responsible natural person; you promised both of these things at the hearing.

...

Both the Public Prosecutions Department and the tax authorities will, either together or by themselves, make use of the (contents of the) judgments in the widest sense of the word where this appears useful to them. ...”

18.  The Public Prosecutions Department withdrew its appeals on 1 December 1995.

19.  Just before the hearing of 4 December 1995 was about to start, Mr Wouterse and the Advocate General reached an agreement upon which Mr Wouterse withdrew his appeal and those of the applicant companies. In a letter to Mr Wouterse, also of 4 December 1995, counsel confirmed this agreement, stating that the appeals would be withdrawn and requests submitted for a remission of the sentences (gratie) imposed by the Middelburg Regional Court. This remission, according to counsel in his letter, would consist of the fines imposed on the applicant companies being reduced depending on the outcome of fiscal proceedings pending against these companies. The sentence imposed on Mr Wouterse was to be reduced to a period of imprisonment of one year, of which six months were to be suspended and the remainder converted into a number of hours of community service.

20.  According to counsel and Mr Wouterse, the Advocate General had further undertaken that a positive recommendation on the requests for remission of sentence would be issued, both by the Advocate General himself and by the Court of Appeal.
21.  In its judgments of 4 December 1995, the Court of Appeal noted that the appeals had been withdrawn and that no hearing of the substance of the cases had taken place.

22.  Also on 4 December 1995, counsel informed a colleague – counsel for the applicant companies in fiscal proceedings – of the withdrawal of the appeals in the criminal proceedings, stating that remission of sentence would be sought in respect of the judgments of the Middelburg Regional Court “which had now become final and conclusive”.

23.  Requests for remission of sentence were lodged with the Ministry of Justice on 21 December 1995. The requests were forwarded for advice to the Middelburg Regional Court on 28 December 1995. On 2 February 1996 the Advocate General at the Court of Appeal of The Hague informed the Ministry that he was prepared to advise on the requests.

24.  At the request of the Minister of Justice, the Public Prosecutor's Office at the Middelburg Regional Court advised on the requests for remission of sentence on 5 August 1996. Its recommendation was that the requests of both the applicant companies and Mr Wouterse be dismissed.

25.  On 17 September 1996 the Minister of Justice sought information from the Advocate General pursuant to Article 12 of the Pardons Act (Gratiewet). On 22 October 1996, referring to a probation and a psychiatric report, the Advocate General advised favourably on the request filed by Mr Wouterse. As far as the applicant companies were concerned, the Advocate General saw no grounds not to collect the fines imposed by the Regional Court in part or in full, in addition to the tax obligations.

26.  On 5 November 1996 the Court of Appeal of The Hague also advised favourably in the case of Mr Wouterse and negatively in the case of the applicant companies.

27.  On 14 January 1997 the requests for remission of sentence made on behalf of the applicant companies were rejected. The next day, counsel for the applicant companies and Mr Wouterse wrote to the Advocate General, informing him that he could not square these rejections with the undertakings given by the Advocate General. In reply, the Advocate General, in a letter of 17 February 1997, denied that he had given such an undertaking as regards the applicant companies.

28.  On 29 January 1997 Mr Wouterse again lodged appeals with the Court of Appeal of The Hague against the three judgments of the Regional Court of 3 February 1994. That same day, the Public Prosecutor at the Middelburg Regional Court informed Mr Wouterse that he would proceed with the execution of the sentences imposed on the applicant companies by that court, in the light of the fact that the appeals against the judgments had been withdrawn in December 1994 and they had thus become final and conclusive.

29.  On 20 March 1997 the Minister of Justice requested the Middelburg Regional Court once again to advise on Mr Wouterse's request for remission of sentence in view of the favourable recommendations from the Advocate General and the Court of Appeal.
30.  The Public Prosecution Department advised favourably on Mr Wouterse's request on 1 May 1997. The Middelburg Regional Court concurred with the recommendation of the Advocate General and the Court of Appeal on 16 June 1997.

31.  Meanwhile, at a hearing before the Court of Appeal on 2 June 1997, the Advocate General recommended that the appeals be declared inadmissible since it was not possible to reinstate an appeal once it had been withdrawn. He stated that he had indeed previously suggested to Mr Wouterse that he, Mr Wouterse, withdraw the appeal in the case against him and lodge a request for remission of sentence. However, he had never given an undertaking that such a request would be granted, but only that he would make a recommendation to that effect. He had made such a recommendation, but no decision had as yet been taken. In any event, as Mr Wouterse had been legally represented, he could have obtained his counsel's advice on this procedure. The Advocate General further confirmed that he had also suggested that the appeals in the cases against the applicant companies be withdrawn. He had done so because there was no longer any advantage to be gained since the companies were bankrupt.
32.  In reply, Mr Wouterse argued that he had erred in his decision to withdraw the appeals and that he would certainly not have done so had he known that it was the Minister of Justice who had the final say on the requests for remission of sentence; the undertaking given by the Advocate General had led him to believe that the requests would be granted. Mr Wouterse further stated that the applicant companies were not bankrupt and continued to exist.
33.  At a subsequent hearing on 8 August 1997, the Advocate General informed the Court of Appeal that on 19 July 1997 the request for remission of sentence in the case against Mr Wouterse had been granted. Neither Mr Wouterse nor his counsel had previously been informed of this decision. Mr Wouterse subsequently decided to withdraw his appeal.

34.  In its judgments of 1 December 1997 in the cases against the applicant companies, the Court of Appeal held as follows:

“The talks between the Advocate General on the one hand and counsel and Wouterse – in his capacity both as accused in the criminal proceedings against himself and as representative in the criminal proceedings against the companies – on the other, took place at the initiative of the Advocate General. According to the Advocate General, his aim was to prevent the execution of the custodial sentence imposed on Wouterse by the first instance court in view of the reports concerning Wouterse drawn up by a psychiatrist and the probation services. The Advocate General had further assumed that the companies offered no redress.

The Court of Appeal considers it likely that Wouterse ... was taken by surprise by this course of events and that he was under the impression that he would be able to rely on a favourable outcome if he withdrew the appeals.

In the opinion of the court, it is incomprehensible that the Advocate General advised as he did ... Both Wouterse and the companies ... had an interest in the appeals. In addition, it is difficult to see why the court, in its determination of the criminal charges against Wouterse, might not have been expected to have regard to the reports concerning his mental welfare, just like the Advocate General and in accordance with his advice.

The solution favoured by the Advocate General on the other hand, i.e. a request for remission of sentence supported by him, was by no means certain to succeed. After all, the withdrawal of the appeal entailed that it was firstly for the Public Prosecutor and the Regional Court to advise on the request for remission of sentence and their advice was apparently not to grant the request. It is true that it appears from the documents in the file that the Advocate General nevertheless attempted to find acceptance for his advice within the Ministry of Justice and that a decision in favour of Wouterse – in the shape of community service – was eventually made, but this decision was a long time coming and was preceded by a rejection of the companies' requests for remission.

Due to the fact that a decision on his request for remission remained forthcoming and in view of the rejection of the requests of the applicant companies, Wouterse again lodged an appeal in all three cases, partly also because the Public Prosecutor appears to be planning to proceed to the execution of the fines imposed in the criminal proceedings against the companies.

Wouterse fears that this execution may affect himself and/or his spouse personally. ... In view of the above, the court is of the opinion that Wouterse was persuaded to withdraw the appeal on improper grounds (op oneigenlijke gronden) ... by the Advocate General, that this has prejudiced the accused's reasonable interests in this case and that, accordingly, the newly lodged appeal should be considered as a prolongation of the original appeal.”

The Court of Appeal then proceeded to find that a reasonable time within the meaning of Article 6 § 1 of the Convention had been exceeded and disallowed the prosecution of the cases against the applicant companies.

35.  The Advocate General filed appeals on points of law (beroep in cassatie) with the Supreme Court (Hoge Raad). On 22 September 1998 the Supreme Court upheld the appeals. It ruled that, in view of the closed system of legal remedies, the Court of Appeal's judgments of 4 December 1995 had become final and conclusive (onherroepelijk) since the legal remedy available against those judgments – an appeal on points of law – had not been used within the time-limit set by law (14 days). Given that the Court of Appeal had established in those judgments that the appeals against the decisions of the Regional Court had been withdrawn, the accused's newly lodged appeals could not be admitted.

II.  RELEVANT DOMESTIC LAW
36.  The Netherlands system of legal remedies against judgments in criminal proceedings is a closed one in the sense that the Code of Criminal Procedure (Wetboek van Strafvordering –“CCP”) lays down when a legal remedy is available and of what it consists. The general rule is that appeal lies to the Courts of Appeal from final judgments given at first instance and appeal on points of law to the Supreme Court from a final judgment given on appeal.

37.  Pursuant to Article 408 of the CCP, appeal proceedings must be instituted within fourteen days of the final judgment. Appeals on points of law must also be lodged within fourteen days of the final judgment (Article 432 of the CCP).

38.  Remission of sentence may be granted by royal decree (Koninklijk Besluit) – that is a decree signed by the Monarch and the Minister responsible – pursuant to Article 122 § 1 of the Netherlands Constitution (Grondwet).

39.  For the purposes of the present case, a request for remission may be lodged in respect of a sentence imposed by a judgment that has become final and conclusive (Article 558 of the CCP). Before a decision is taken, the request is sent for advice to the court which imposed the sentence, as well as to the Public Prosecution Department (Articles 3 and 5 of the Pardons Act). Additional information may also be obtained (Article 12 of the Pardons Act).

40.  Having considered the court's recommendations and the Minister of Justice's report, the Monarch decides on the request.

THE LAW

I.  ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION

41.  The applicant companies complained of a lack of fairness in the criminal proceedings against them, as well as of the duration of those proceedings. They invoked Article 6 § 1 of the Convention which, in so far as relevant, provides as follows:

“In the determination of ... any criminal charge against him, everyone is entitled to a fair ... hearing within a reasonable time by ... [a] tribunal ... .”

A.  Fair hearing
1.  The arguments of the parties
42.  The applicant companies submitted that the Advocate General had contacted their counsel in the week prior to the hearing of 4 December 1995 with the suggestion that the appeals be withdrawn. Since a report issued in October 1995 by a forensic accountant of the National Criminal Intelligence Service (Centrale Recherche Informatiedienst) had put the companies in a strong position in the criminal proceedings, Mr Wouterse and counsel had decided not to withdraw the appeals. However, at the meeting between Mr Wouterse, counsel and the Advocate General on 4 December 1995, the latter had said that if Mr Wouterse was to withdraw the appeals, the prosecution would do the same, and the Advocate General had further promised that he would deal with the requests for remission of sentence.
43.  The applicant companies insisted that if they had been informed that the Advocate General was unable to deal with the requests for remission himself, or that he could not have a decisive influence on the outcome of those requests, their appeals would not have been withdrawn. Given that the appeals had thus been withdrawn under the influence of error, that withdrawal had not been legally valid and the applicant companies' new appeals should have been allowed to proceed.

44.  The Government argued that it could not be established that the Advocate General had undertaken to give a positive recommendation on the applicant companies' request for remission of sentence. Indeed, at the hearing before the Court of Appeal on 2 June 1997, the Advocate General stated that he had never made such a promise, but that he had suggested that the appeals in the cases against the applicant companies be withdrawn as those companies had gone bankrupt. The Government submitted that it must have been clear to Mr Wouterse that the Advocate General had been wrongly informed about the solvency of the companies since he himself had pointed out at that hearing that the companies were not bankrupt. Moreover, it also appeared from the Advocate General's letter of 9 November 1995 to counsel that he had proposed that the appeals be withdrawn for merely practical reasons.

45.  In the view of the Government, counsel for the applicant companies may have been deemed familiar with the statutory procedures with regard to requests for remission of sentence. Even if the Advocate General had given an undertaking with regard to such a request, counsel ought to have advised his clients on the procedures to be followed and the consequences of certain procedural steps. A mistake of law on the part of counsel for the applicant companies could not be laid at the Government's door.

2.  The Court's assessment
46.  The Court observes in the first place that it is in dispute between the parties whether any undertakings were given by the Advocate General. Whereas it is the submission of the applicant companies that their director, Mr Wouterse, had been persuaded to withdraw the appeals on the basis of undertakings expressed by the Advocate General in respect of requests for remission of sentence to be filed by the applicant companies, the Government maintained that it could not be established that any such commitments had indeed been entered into by the Advocate General.
47.  It appears from the judgments of the Court of Appeal of 1 December 1997 that that tribunal found that Mr Wouterse had been persuaded by the Advocate General on improper grounds to withdraw the appeals (see paragraph 34 above). Bearing in mind that, in principle, it is not the Court's role to assess itself the facts which have led a national court to adopt one decision rather than another (see Kemmache v. France (no. 3), judgment of 24 November 1994, Series A no. 296-C, p. 88, § 44), the Court sees no reason to disagree with the Court of Appeal's conclusion.
48.  Secondly, and according to the Court's established case-law, Article 6 § 1 does not guarantee a right of appeal as such. However, where several levels of jurisdiction do exist, each instance must comply with the guarantees of Article 6, including the right of effective access to court (see Brualla Gómez de la Torre v. Spain, judgment of 19 December 1997, Reports of Judgments and Decisions 1997-VIII, p. 2956, § 37). Moreover, appellants must be able to exercise usefully the rights of appeal available to them (see Hadjianastassiou v. Greece, judgment of 16 December 1992, Series A no. 252, p. 16, § 33).

49.  The Court notes that, having been persuaded to withdraw their appeals, the applicant companies found themselves unable to reinstate those appeals after their requests for remission of sentence had been rejected. The Supreme Court noted that the Netherlands' closed system of legal remedies militated against an appeal being lodged more than fourteen days after a judgment. As no appeal on points of law had been lodged within that time frame against the Court of Appeal's judgments of 4 December 1995 – in which the withdrawal of the appeals was noted –, those decisions had become final and conclusive. As a result, the withdrawal of the appeals had become irrevocable.

50.  However, the applicant companies had been persuaded by the Advocate General to withdraw the appeals, and it was their understanding that they would be granted remission of sentence. When such remission failed to materialise and the proceedings on their appeals had come to an end, the applicant companies were left with neither remission nor a possibility to argue their case in appeal.
51.  The Court considers that in these circumstances the applicant companies were denied effective access to court and were not enabled to employ their right of appeal in a meaningful manner. Consequently, there has been a violation of Article 6 § 1 of the Convention.
B.  Length of proceedings
1.  Period to be taken into consideration

52.  The applicant companies submitted that the relevant period began on 29 October 1990, when documents and items belonging to them were seized, and that it came to an end with the Supreme Court's judgment of 22 September 1998. In their view, therefore, the proceedings had lasted seven years, ten months and 24 days.

53.  The Government, whilst agreeing with the applicant companies that the relevant period began on 29 October 1990, averred that it ended on 18 December 1995, this being the date on which the judgments of the Middelburg Regional Court became final and conclusive, the appeals against them having been withdrawn on 4 December 1995. The Government were of the opinion that the period after 18 December 1995 should not be taken into account because the applicant companies, or in any event Mr Wouterse or his counsel, knew or should have known that when a party to proceedings voluntarily withdraws a legal remedy, the judicial decision against which the appeal was directed becomes final and conclusive, and thus enforceable.
54.  According to the Government, the proceedings against the applicant companies had thus lasted for five years, one month and 20 days.

55.  In the Court's opinion, the period to be considered indeed commenced on 29 October 1990, when the applicant companies' premises were searched and documents and items belonging to them were seized. It further concurs with the Government in finding that the period during which the applicant companies' requests for remission of sentence were dealt with, falls outside the period to be taken into account, since during that time there was no determination of a criminal charge. However, even though, following the rejection of their requests for remission of sentence, the applicant companies did not ultimately succeed in having their appeals reinstated, the Court observes that the Court of Appeal, in its judgments of 1 December 1997, did allow the appeals to proceed and “determined” the charges against the applicant companies in declaring the prosecution time-barred. Although the Supreme Court overturned this decision, it would have had the competence to allow the appeals to proceed and to rule on the criminal charges against the applicant companies. For these reasons, the Court considers that the period from 29 January 1997, when Mr Wouterse lodged the appeals of the applicant companies once again, until 22 September 1998 when the Supreme Court declared the appeals inadmissible (an additional one year, seven months and 24 days), should be taken into account in the assessment of the reasonable of the length of proceedings.

56.  The total period, therefore, lasted six years, nine months and 14 days, over three levels of jurisdiction.

2.  Reasonableness of the length of proceedings
57.  The applicant companies, beyond contending that the proceedings had exceeded a reasonable time, did not address this issue in more detail.

58.  The Government argued that the cases against the applicant companies could not be described as straightforward: during the pre-trial investigation a large number of witnesses had been heard, the applicant companies' accounts could not be accessed, the impounded computers had to be investigated and it had been necessary to seek clarification of the structure of the companies, as well as the absence of a responsible natural person.
59.  The Government further submitted that the applicant companies had contributed to the length of the proceedings, and in particular to the length of the preliminary judicial investigation, since numerous witnesses were heard at the request of the applicant companies and Mr Wouterse. In hearing these witnesses, the investigating judge had given the applicant companies and Mr Wouterse the benefit of the doubt when it came to assessing the need to question a particular witness. Nor had the applicant companies and Mr Wouterse acted with any great dispatch in passing on the names of witnesses. In the view of the Government, the judicial authorities had acted speedily at first instance and in the appeal proceedings that were later withdrawn. A period of less than two years elapsed between the service of the notice of summons and accusation on 29 December 1993 and the rulings of the Court of Appeal on 4 December 1995.

60.  The Court reiterates that the reasonableness of the length of proceedings must be assessed in the light of the circumstances of the case and with reference to the following criteria: the complexity of the case, and the conduct of the applicants and the relevant authorities (see, among many other authorities, Pélissier and Sassi v. France [GC], no. 25444/94, § 67, ECHR 1999-II).

61.  In the present case, the Court observes in the first place that a period of three years and almost three months elapsed between the search of the applicant companies' premises on 29 October 1990 and the first hearing before the Middelburg Regional Court on 20 January 1994. It considers this period to be rather long. It notes the arguments put forward by the Government to explain the duration of the investigation phase of the proceedings, as well as their suggestion that the applicant companies did not always act expeditiously. Moreover, the Court is prepared to accept that an investigation into offences of the kind at issue – forgery and company tax fraud – by definition involves a certain complexity. Nevertheless, the Court notes that the pre-trial phase also encompasses two periods of apparent non-activity, together amounting to more than a year, which cannot be attributed either to the complexity of the case or to the conduct of the applicant companies.
Thus, although the FIOD concluded its investigation on 7 August 1991 and completed its official report on 17 August 1991, it appears that the next step – the exploration of the scope for an out-of-court settlement – was not taken until April 1992, that is seven and a half months later (see paragraphs 9-10 above). Furthermore, a period of more than six months elapsed between the refusal of the investigating judge to re-open the preliminary judicial investigation on 19 February 1993 and the official closure of that investigation on 25 August 1993 (see paragraphs 13-14 above).

62.  The Court notes in the second place that, once the investigation had been concluded and the cases were before the courts, the proceedings were conducted with relative speed and without any protracted periods of unexplained inactivity. Even so, it is significant that of the three tribunals which dealt with the cases against the applicant companies, only one – the Middelburg Regional Court – actually went on to determine whether or not the companies were guilty of the charges against them. Neither the Court of Appeal nor the Supreme Court did so; the former, in its judgments of 4 December 1995, noting that the appeals had been withdrawn and, in its judgments of 1 December 1997, declaring the prosecution inadmissible; and the Supreme Court finding that it was not possible for the applicant companies to reinstate their appeals.

63.  More importantly, the Court observes that already on 1 December 1997 – and thus at a time when the proceedings were set to continue for another nine months –, the Court of Appeal had ruled that a reasonable time had been exceeded (see paragraph 34 above).

64.  The Court considers, therefore, that in the instant case the length of the proceedings was excessive and failed to meet the “reasonable time” requirement.
There has accordingly been a breach of Article 6 § 1 in respect of this complaint also.

II.  APPLICATION OF ARTICLE 41 OF THE CONVENTION

65.  Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if the internal law of the High Contracting Party concerned allows only partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the injured party.”

A.  Damage

1.  Pecuniary damage

66.  The applicant companies submitted that they had suffered incalculable damage as a result of the Netherlands authorities' actions in relation to the fiscal offences allegedly committed by them. Normal business operations had no longer been possible after the seizure of the applicant companies' accounts. The fiscal proceedings had already been completed by the time it became apparent from a report by a forensic accountant of the National Criminal Intelligence Service, drawn up in the course of the criminal proceedings, that the authorities had based themselves on incorrect assumptions.
The applicant companies therefore claimed an amount of EUR 8,736,000 in compensation for pecuniary loss. This amount was composed of 12 times the annual profit made by them (EUR 435,000 a year), plus their obligations in respect of Mr Wouterse as director of these companies until he reached the age of sixty-five (EUR 275,000 a year).
67.  The Government argued that the legitimacy or lawfulness of the proceedings instituted against the applicant companies was not at issue in the present proceedings, and that damage relating to the fiscal proceedings should in any case be left out of consideration. They further submitted that no causal link existed between any violation of Article 6 § 1 that might be found and the pecuniary damage alleged.

68.  The Court, agreeing with the Government, fails to see any causal link between the violation of Article 6 § 1 of the Convention and the pecuniary damage claimed. It cannot speculate what effect, if any, proceedings compatible with Article 6 § 1 would have had on the applicant companies' profit and income (see Coëme and Others v. Belgium, judgment of 22 June 2000, ECHR 2000-VII, p. 63, § 155). It accordingly dismisses the applicant companies' claims under this head.

2.  Non-pecuniary damage

69.  The applicant companies submitted that the Government had to be aware of the fact, which appeared clearly from the forensic accountant's report, that they had not been entitled to collect the amount of EUR 2,722,676 in the fiscal proceedings. As no possibilities existed for the applicant companies to recover this amount, they considered that it would be appropriate for the Government to return it to them, increased by the statutory interest.

70.  The Government noted that the applicant companies related their claim for non-pecuniary damage to what those companies regarded as wrongfully paid taxation. In the view of the Government, an acknowledgement that the Convention had been violated would constitute sufficient redress. Should the Court nonetheless be of the opinion that financial compensation was called for, they considered a sum of EUR 1,000 reasonable.

71.  As to non-pecuniary damage, the Court reiterates that it is empowered to award compensation for non-pecuniary damage to commercial companies (see, Comingersoll v. Portugal, no. 35382/97, § 35, ECHR 2000-IV). In the instant case, the Court accepts that the applicant companies and their director must have experienced considerable frustration when, after having been refused remission of sentence, they were barred from pursuing their appeals. Their situation was further aggravated by the fact that the proceedings in issue continued beyond a reasonable time.
Making its assessment on an equitable basis, the Court awards the applicant companies a total sum of EUR 7,000 under this head.

B.  Costs and expenses

72.  The applicant companies sought reimbursement of an amount of EUR 181,512 ex aequo et bono in respect of the costs of external experts which they had called in, between 1989 and 1991, to protect themselves against the, in their opinion, illegal claims of the State.
As regards the costs of legal assistance in the criminal proceedings in the Netherlands, the applicant companies no longer had all the relevant invoices. However, they submitted a number of copies of such invoices, dated between November 1992 and January 1994, and argued that a reasonable estimate of the costs involved could be made on the basis of those copies.

Finally, the applicant companies claimed an amount of EUR 10,710 in respect of legal costs incurred in the proceedings before the Court, corresponding to 45 hours of legal work at an hourly rate of EUR 200 plus value added tax.

73.  The Government were of the opinion that the costs of experts were unrelated to the alleged violations of the Convention.
As regards the costs of legal representation in the domestic proceedings, they observed that only costs for such representation in connection with the appeals lodged on 29 January 1997 and the appeal on points of law related to the alleged breach of the right to a fair trial, and were thus eligible for compensation. Since no paid, detailed invoice from the applicant companies' then legal representative was available, it was impossible to arrive at an assessment of the extent, necessity and reasonableness of the costs concerned. Neither was it clear what costs had been incurred for legal representation to prevent the proceedings allegedly exceeding a reasonable time.

Moreover, the Government considered excessive the claims for legal costs for the proceedings before the Court.
74.  If the Court finds that there has been a violation of the Convention, it may award the applicant not only the costs and expenses incurred before the Convention institutions, but also those incurred before the national courts for the prevention or redress of the violation (see, among other authorities, Coëme and Others, cited above, § 155). In the present case the Court can discern no link between the costs of experts and the alleged breaches of the Convention. Consequently, it must dismiss the claim on this point.

It further agrees with the Government that the costs of legal representation incurred in the national proceedings are limited to the proceedings before the Court of Appeal instituted on 29 January 1997 and those before the Supreme Court. Although, as the Government have correctly pointed out, no detailed invoice for the legal costs incurred in those proceedings has been submitted, it appears from the file that the applicant companies were indeed represented by counsel. The Court considers it reasonable to award EUR 2,000 under this head.
75.  The Court finds the applicant companies' claim for costs and expenses incurred in the present proceedings exaggerated. According to the bill submitted, the applicant companies' lawyer would have worked a total of 45 hours on the case, in which he did not become involved until after the decision on admissibility of 6 April 2004. Having regard to the nature of the case and making an assessment on an equitable basis, the Court awards EUR 2,000 under this head.
C.  Default interest

76.  The Court considers it appropriate that the default interest should be based on the marginal lending rate of the European Central Bank, to which should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1.  Holds that there has been a violation of Article 6 § 1 of the Convention as regards the fairness of the criminal proceedings against the applicant companies;

2.  Holds that there has been a violation of Article 6 § 1 of the Convention as regards the length of the criminal proceedings against the applicant companies;
3.  Holds
(a)  that the respondent State is to pay the applicant companies, within three months from the date on which the judgment becomes final according to Article 44 § 2 of the Convention, a total sum of EUR 7,000 (seven thousand euros) in respect of non-pecuniary damage, and EUR 4,000 (four thousand euros) in respect of costs and expenses, plus any tax that may be chargeable;

(b)  that from the expiry of the above-mentioned three months until settlement simple interest shall be payable on the above amounts at a rate equal to the marginal lending rate of the European Central Bank during the default period plus three percentage points;

4.  Dismisses the remainder of the applicant companies' claim for just satisfaction.

Done in English, and notified in writing on 9 November 2004, pursuant to Rule 77 §§ 2 and 3 of the Rules of Court.

T.L. Early
J.-P. Costa

Deputy Registrar
President
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